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I am deeply honoured to join you today, and I am very grateful to the organizers for the invitation to be here.

Over the course of my career I have had the great fortune to witness—and, at times, perhaps to modestly contribute to—a number of important changes in international law. But clearly the greatest change in international law in my lifetime has been the creation of a new universe of international and hybrid criminal tribunals. 
Twenty years ago, few would have predicted the current prominence of international criminal courts, much less the revolution that these courts have created in the fight against impunity, in the field of customary international humanitarian law, and in the whole approach taken—both internationally and nationally—to the assessment of individual responsibility for the most serious of crimes. 
Indeed, when the United Nations Security Council established the International Criminal Tribunal for the former Yugoslavia (or “ICTY”) on 25 May 1993 in Resolution 827, many observers, and even some members of the Security Council itself, had doubts as to what this new institution—this new court—could achieve. They had doubts that there would be arrests, doubts that there would, in fact, be trials, and doubts that the court that they had created on paper would become a viable and venerable institution. No one, in short, could have known in 1993 if and how the ideal of holding individuals to account for grave violations of international humanitarian law—the ideal embodied in the resolution that created the ICTY—would translate into practice.
Today, I am very happy to report that the ideal embodied in resolution 827 of a world in which accountability is the rule, and not the exception, has become a reality. We see this reality when we look to the other international and hybrid criminal courts and tribunals in The Hague and around the world, including the world’s first permanent international criminal court. We see this reality when we reflect upon the growing number of investigations and prosecutions focused on international crimes in national jurisdictions all over the globe. Much of this—and perhaps all of this—would not have been possible without the ground-breaking role played by the ICTY.
Just a few days ago in The Hague we marked an important milestone for the ICTY, celebrating 20 years since the Tribunal’s establishment. In a few short weeks we will mark another important milestone in international criminal justice: the opening on 1 July of the second branch of the Mechanism for International Criminal Tribunals. This newest international criminal court—which opened its first branch last year in Arusha, Tanzania—is designed to be the single, successor institution to both the ICTY and its sister tribunal, the International Criminal Tribunal for Rwanda (or “ICTR”), which was established in 1994.
The transition from the ICTY and the ICTR—which were the first two international criminal courts of the modern era—to a new and in many ways unprecedented type of institution represents uncharted territory in the field of international criminal justice. It is this transition and this new institution (which I shall refer to simply as the “Mechanism” or sometimes by its acronym, “MICT”) that will be the focus of my remarks to you today.
* * *

Before turning to discuss the Mechanism, however, I would like to pause and reflect for a few minutes upon all that the ICTY has achieved and its role as a pioneer in the world of international criminal justice. 
Created in 1993, the ICTY became the first tribunal of its kind in nearly half a century to try war crimes and other war-time atrocities. 
Because the ICTY was established by the international community as a whole, it was also the first truly international criminal court. (After all, let us remember that despite its merit, the International Military Tribunal established at Nuremberg in the wake of World War II was a court established by occupying countries; it was, in short, a victors’ court, and has long been criticized on this basis.)
Since its founding, the ICTY has also been at the forefront of articulating and applying international criminal law in relation to the offenses over which the ICTY has jurisdiction, namely: grave breaches of the Geneva Conventions of 1949; violations of the laws or customs of war; genocide; and crimes against humanity. I should pause and note that although the ICTY’s jurisdiction over certain offenses and modes of individual responsibility are defined by its Statute, in applying international criminal law to the facts of a given case, the ICTY has not looked simply to its Statute. The Tribunal’s Statute, after all, gives only a bare-bones description of the relevant crimes. Moreover, the Statute was adopted after some of the crimes at issue are alleged to have occurred—and the fundamental principle of legality (a principle at the core of criminal law) states that a defendant may only be convicted on the basis of legal rules clearly established at the time of the offense. In order to address both of these problems—the limited guidance in the Statute and the need to ensure respect for the principle of legality—the ICTY has looked beyond the language of its Statute and grounded its rulings in customary international law: the body of rules derived from “a general practice accepted as law” that exists independent of treaty law. By ensuring that convictions are only entered for violations of international law which were beyond doubt criminalized in customary international law at the time they were committed, the ICTY has thus not simply guaranteed the legitimacy and fairness of its proceedings; it has also clarified the content and contours of customary international law more generally, making it that much easier for both national and international courts to apply international criminal law in their own cases and for government officials and military commanders the world over to understand their obligations and responsibilities under international law.
Moreover, through hundreds upon hundreds of decisions and judgements, the ICTY—like its sister tribunal, the ICTR—has shown that it is both possible and practical to apply international criminal and international humanitarian law in actual cases—not just a few times, as at Nuremberg, but repeatedly and in ways consistent with fair trial and due process guarantees. In so doing, the ICTY has strengthened the legal prohibitions related to crimes against humanity and other international crimes, both by clarifying the parameters of these crimes and by articulating and applying the different modes of individual criminal responsibility. Indeed, the ICTY established the important precedent that an international criminal court could exercise jurisdiction over a head of state with the indictment of Slobodan Milošević.  
The decisions and judgements of the ICTY have also—and importantly—addressed a wide variety of procedural and evidentiary issues with reference to and in accordance with international fair trial standards, making the ICTY the first international criminal court to apply a panoply of human rights and procedural protections during its proceedings. Many of these principles were only rudimentary notions at Nuremberg. 
At the same time, the ICTY has led the way in developing and implementing innovative approaches to evidence-gathering and conducting investigations far from the seat of the Tribunal and in the absence of police powers. 
In doing all of this, the ICTY has served as an important model, not only for other ad hoc criminal tribunals and hybrid courts, but also for the International Criminal Court and for a number of national judiciaries.
* * *
Having recently taken into custody the two remaining fugitives under indictment—a remarkable achievement and a feat matched by few national jurisdictions to my knowledge—the ICTY has, perhaps fittingly, started upon yet another “first” for the institution: closing its doors. 
This sounds, of course, far simpler than it is, and I would like to spend the next few minutes providing a short overview of the Completion Strategy of the ICTY and how that Strategy relates to the new, successor institution: the Mechanism for International Criminal Tribunals. I will then move on to discuss the Mechanism itself and describe a bit about how the Mechanism functions in practice. I will conclude my remarks by offering some thoughts as to the unique challenges that the Mechanism may pose going forward—as well as the special opportunities its establishment creates in the realm of international law.
* * *
Let me say a few words now about the ICTY’s Completion Strategy. 

The ICTY was never intended to be a permanent institution or a replacement for national courts, even at the time of its founding in 1993. Rather, the Tribunal was envisaged as a temporary measure, created to secure justice with respect to the worst crimes when local judiciaries could or would not do so. 
By early in the new millennium, however, national judicial systems in the region of the former Yugoslavia had begun to demonstrate the will and ability to prosecute war crimes cases themselves. This opened the way for the transfer of certain cases from the ICTY to national courts. 
At the same time, enhanced cooperation by States had also led to the arrests and transfer to the ICTY of a growing number of military leaders as well as high-ranking government officials, thus allowing the ICTY to increasingly focus its actions and resources on cases involving the most senior military and civilian leaders suspected of being most responsible for crimes within the ICTY’s jurisdiction. 
In light of these shifts in the legal and political landscape, the ICTY decided to devise a program setting forth how its three organs—the Chambers, the Office of the Prosecutor, and the Registry—would move towards winding down. This program, which became known as the Completion Strategy, has the goal of ensuring that the ICTY concludes its work successfully, in a timely manner, and in full respect for due process norms. The ICTR likewise developed a Completion Strategy in anticipation of completing its own work and closing its doors.
The ICTY and the ICTR have continued to revise the target dates in their Completion Strategies during the intervening years. These revisions have been due to the complexity of the cases before them—including the need to bring witnesses from thousands of kilometers away, the need to translate every word into the language of the accused, and the sheer magnitude of the crimes alleged to have been committed and the resulting magnitude of the evidence at issue—as well as to a variety of other factors, including unexpected developments in the cases themselves, such as the death of defense counsel or the departure of senior, supervising staff in Chambers. 
Despite these delays, both the ICTY and the ICTR have made remarkable progress towards the goals reflected in their respective Completion Strategies, adopting numerous measures to speed up trials, enhance efficiency, and work as rapidly as possible—all the while contending with the constraints imposed by limited resources and remaining committed to the need to assure the highest standards of procedural fairness. 
The ICTR has completed all of its trials and is moving to finish the work on its remaining appeals. At the ICTY, there are currently 6 on-going trials, involving 12 accused individuals, although in a few short hours we expect a trial judgement in the multi-accused case of Prlić et al. to be delivered, and a trial judgement in another case, involving two accused, is expected tomorrow. At the appeal level, the ICTY currently has 5 appeals cases, involving 13 individuals.
The impending completion of on-going trials and appeals at the ICTY and of on-going appeals at the ICTR does not, however, signal the end of the tasks of either Tribunal. 
To the contrary, even after these trials and appeals are concluded, much work will remain. This work includes ensuring the continued protection of witnesses, the preparation of the Tribunals’ archives, and ruling on various new requests, such as applications for review of judgements, requests to vary or change protective measures granted to witnesses, and motions seeking access to evidence. The continuing work also includes the supervision of the enforcement of sentences given to persons finally convicted by the ICTY, and the determination of applications for early release and clemency. And while the ICTY has the distinction of accounting for all 161 of those individuals whom it indicted, there are still individuals who were indicted by the ICTR and who have yet to be arrested and brought to trial. Although the cases of some of these fugitives have been referred to national jurisdictions for trial, the cases of three such fugitives have not been referred to national jurisdictions, and the task of conducting trials and appeals with regard to these remaining fugitives if, and I would like to say, when they are taken into custody is another significant aspect of the work that remains to be done.
It was in light of both this remaining work and the U.N. Security Council’s goal to encourage the completion of the judicial work of both Tribunals without further delay that the Security Council decided to establish the Mechanism for International Criminal Tribunals on 22 December 2010 in Security Council Resolution 1966. 

* * *
Let me turn to the functions and functioning of the Mechanism.

As established by the Security Council under Chapter VII of the United Nations Charter, the Mechanism comprises two branches: one in Arusha, Tanzania, and one at The Hague in The Netherlands (the respective seats of the predecessor entities: the ICTR and the ICTY). 

Like the ICTY and the ICTR, the Mechanism consists of three organs: (i) Chambers, including a Trial Chamber for each branch of the Mechanism, and an Appeals Chamber common to both branches; (ii) an Office of the Prosecutor common to both branches; and (iii) a Registry common to both branches. The President of the Mechanism, common to both branches, is the head of the institution.
The Mechanism’s Statute provides that the institution shall have a roster of 25 independent judges, who were elected by the U.N. General Assembly in December 2011. However, only the President of the Mechanism, who presides over the Appeals Chamber, is full time. The other judges exercise their functions only when called upon.
Importantly, in founding the Mechanism, the Security Council decided that it should continue the jurisdiction, rights and obligations, and essential functions of both the ICTY and the ICTR, subject to certain conditions set forth in Resolution 1966 and in the Statute of the Mechanism. The Council also provided that the Mechanism’s Rules of Procedure and Evidence would be based on the Rules of Procedure and Evidence of both the ICTY and the ICTR. 
In essence, the Mechanism is designed to provide jurisdictional and functional continuity—to step into the shoes of the two Tribunals when it comes to their vital functions, and to advance and preserve their legacies. Indeed, the Mechanism’s Appeals Chamber recognized in its first decision—issued last fall—that the Statute and Rules of the Mechanism reflect normative continuity with the Statute of the ICTR and the Statute of the ICTY, as well as with the Rules of Procedure and Evidence of the ICTR and the ICTY. As the Mechanism’s Appeals Chamber explained, “[t]hese parallels are not simply a matter of convenience or efficiency but serve to uphold principles of due process and fundamental fairness, which are the cornerstones of international justice.”
 
Pursuant to Resolution 1966, the Arusha branch of the Mechanism commenced functioning on 1 July 2012 and the Hague branch will commence on 1 July of this year. After periods of overlap, the ICTY and the ICTR will officially close, to be succeeded by the Mechanism alone. The Mechanism, in turn, will operate for an initial period of four years from the commencement date of 1 July 2012.

I have suggested that the Mechanism is assuming responsibility for the essential functions of the ICTY and the ICTR—now what, in practice, does this mean? In the simplest terms, under its Statute, the Mechanism has both “continuous” and “ad hoc” activities.

The “continuous” activities of the Mechanism comprise all activities mandated by Security Council Resolution 1966 that are ongoing in nature—that is, activities which need to be carried out at all times irrespective of whether the Mechanism is conducting any trials or appeals. These activities include: the protection of witnesses; assistance to national jurisdictions; the supervision or enforcement of sentences; and management of the archives.

The “ad hoc” activities of the Mechanism are those activities mandated by Security Council Resolution 1966 which occur from time to time—primarily the conduct of trials and appeals. Examples of these “ad hoc” activities include the trials of accused who fall within the jurisdiction of the Mechanism, such as the trials of the remaining fugitives indicted by the ICTR whose cases have not been referred for trial to national jurisdictions. Other examples include: appeal proceedings that come within the Mechanism’s jurisdiction; and proceedings involving the review of final judgements of the ICTR, the ICTY, or the Mechanism. (Such review proceedings are sometimes requested after the discovery of a new fact that was not known at the time of the earlier proceedings.) 
Importantly, in establishing the Mechanism and adopting its Statute, the Security Council also adopted a series of transitional arrangements designed to facilitate the transition of core functions from the ICTY and the ICTR to the Mechanism in an orderly fashion. Thus, for example, as of the commencement date of the Arusha branch of the Mechanism last July, the Mechanism assumed responsibility for the protection of victims and witnesses in all closed ICTR cases; the Mechanism will likewise assume responsibility for the protection of victims and witnesses in all closed ICTY cases as of 1 July of this year. 

With regard to cases, the Security Council’s Transitional Arrangements make clear that the Tribunals have competence to conduct and complete all on-going trials and appellate proceedings pending before them as of the commencement date of their respective branches of the Mechanism. Thus, for example, the ICTY will continue to have competence to complete its trials pending as of 1 July of this year, when the Hague branch of the Mechanism opens. 

However, it is the Mechanism that has competence to conduct and complete the trials of any ICTR fugitives or to refer their cases to national jurisdictions. And it is the Mechanism that has competence to conduct and complete all appellate proceedings for which the notice of appeal against a trial judgement or sentence is filed on or after the commencement date of the relevant branch. 
This last point is quite important, as it means that it will be the Mechanism, rather than the ICTY, that will have jurisdiction to consider any appeals in some of the most historic, high-profile ICTY cases: the appeal of Mr. Karadžić, the appeal of General Mladić, and the appeal of Mr. Hadžić. (Trials in all three of these cases are still on-going at the ICTY.)
As I hope you can tell from my brief overview so far, while the Mechanism is designed to be a lean and efficient institution—perhaps even a new model for an international court—its portfolio of responsibilities is quite broad. Fortunately, as the Mechanism has begun its operations, the Tribunals and the Mechanism have been operating side by side, and they will continue to do so for a limited period; the Tribunals will complete their trials and appeals, while the Mechanism takes responsibility for matters including any late arrests, possible re-trials, and especially, as I have already mentioned, the appeals of Mr. Karadžić, Mr. Mladić, and Mr. Hadžić. During this interim period, the Tribunals and the Mechanism will share resources and provide mutual support during the transitional period of their co-existence in order to achieve maximum cost effectiveness and to allow the Mechanism to draw on the knowledge and expertise of both Tribunals as it commences its operations.
Thus, for example, the Tribunals and the Mechanism have been sharing key staff, particularly during the Mechanism’s early days. They also share some judges—including myself—who are judges of the existing Tribunals and of the Mechanism. Indeed, all but a few of the judges on the roster of the Mechanism have either served as judges at the ICTY and ICTR in the past or continue to serve at the ICTY and ICTR to this day. And the three principal actors of the Mechanism—the President, the Registrar, and the Prosecutor—are all shared as well: I am both the President of the ICTY and the President of the Mechanism; the ICTY’s Registrar, Mr. John Hocking, is simultaneously the Registrar of the Mechanism; and Mr. Hassan Bubacar Jallow, the long-serving Prosecutor of the ICTR, is also the Mechanism’s first Prosecutor. 
I expect that coordination between the Tribunals on the one hand and the Mechanism on the other will continue to be seamless, as it has been so far. This coordination is not simply a matter of efficiency; it will also ensure that even as the Tribunals give way to a formally separate institution, the transfer of cases and other responsibilities will not take place at the expense of victims and witnesses or at the expense of the rights of the accused or the convicted. 

Of course, certain aspects of the Mechanism’s functioning will be different from that of its predecessor institutions. In keeping with the governing principles set forth in Security Council Resolution 1966, the Mechanism is a small, temporary, and efficient structure with a limited number of staff commensurate with its reduced functions. The Mechanism will have the capacity to rapidly increase staff and resources as and when required (for example, when the remaining ICTR fugitives are arrested and transferred to the Mechanism for trial). But as a general matter is expected to be and remain much smaller than its predecessors. 
The costs associated with the Mechanism will also be much lower and will decline as the Mechanism completes cases. This is in part because the Mechanism will have fewer cases than the ICTY and the ICTR. But it is also due to the fact that the Mechanism’s organizational structure has been designed to maximize savings. For example, following the model of the remuneration scheme of the International Court of Justice’s ad hoc judges, judges on the Mechanism’s roster will not be paid any salary or retainer, and will be compensated only for the days they work. The Mechanism will also function as one entity with two branches, generating additional cost savings in the unity of its senior leadership: one President, one Prosecutor, one Registrar. 
* * *
Let me now say a few words about the challenges and opportunities facing the Mechanism.
As I hope that you can tell from my overview, much about the Mechanism’s structures and functions will be familiar to those who have studied or worked with the ICTY or the ICTR. But there is still much about the Mechanism that is new and uncharted territory. Before closing today, I would like to discuss a few of the challenges that we may expect going forward as well as some of the opportunities created by the Mechanism. 

First, there are obvious operational, administrative, and managerial challenges inherent in the transition of functions from one institution to another—and, in this case, from two institutions, each with their own internal practices and each with their own Chambers, Registries, Offices of the Prosecution, and Rules of Procedure and Evidence. 
It is also, of course, difficult to predict how readily judges elected to the Mechanism’s roster will answer the call to work on a case, particularly if they have taken on other—perhaps even full-time—employment elsewhere. To the extent that judges of the Mechanism continue to work in other posts around the world, they will often have to work with their legal support staff via e-mail or telephone rather than in person, which for many judges will be a new, and perhaps a difficult, challenge. 
More seemingly mundane things, like the creation of a single court management and filing system to cover both branches or the transfer of the ICTY’s and the ICTR’s respective archives to the Mechanism, also raise novel logistical questions.

The challenges posed by the Mechanism are not all operational in nature, of course. Some are of a legal and ethical nature as well. I cannot go into these challenges in any detail, but one may well ask, for instance, whether a judge on the Mechanism’s roster may properly serve on a case at the Mechanism if he or she is also currently employed in occupations in conflict with working in the international judiciary. And one may look to some of the Mechanism’s first decisions on applications for early release or clemency—applications submitted by individuals convicted by the ICTR—for insight into some of the legal challenges that the Mechanism has already faced.
One might also ask what the future holds for the Mechanism in the long term. Although the Mechanism was created to operate for an initial period of four years (renewable in two-year segments), it would seem that the work of the Mechanism—including the enforcement of sentences, witness protection, cooperating with requests from other jurisdictions, and addressing requests for clemency and review of judgements—will continue for quite some time. 
This fact is perhaps not a welcome one for some observers. To my mind, however, the continuation of the core activities and of the jurisdiction of the ICTY and the ICTR is vitally important. Indeed, the Mechanism is a living example of the international community’s commitment to upholding the legacy of the Tribunals, to ensuring an end to impunity for the most horrific of international crimes, and to providing principled justice and due process. 
While I have focused thus far on the challenges associated with the move to this new institution, in concluding, I would like to briefly note some of the important opportunities that the Mechanism offers. 
As we establish the practices and policies of the Mechanism, we are drawing as much as possible on those of the Mechanism’s predecessor entities, the ICTY and the ICTR. But where, of course, those practices and policies differ, we have a unique chance to assess those differences and determine what model will work best for the new tribunal: the Mechanism. The founding of the Mechanism has thus created a terrific opportunity—often absent in continuing institutions—to pause and assess existing working methods and practices, and then look for ways to increase efficiency, enhance operations, or otherwise find new, innovative solutions.
The Mechanism has also been created after the establishment of a number of other international courts and tribunals, thus allowing my colleagues, my staff, and me to learn from their methods and approaches to various practical problems, even as we continue to focus on ensuring continuity with the ICTY and the ICTR.

Yet, given the lean, efficient structure of the Mechanism mandated by the Security Council, there are limits to how much we can draw upon the practices of other institutions. We must, instead, forge new approaches to address some of the unique challenges that result from this novel structure and mandate: new internal processes, new working methods, and new solutions. In doing so, we will be setting vital examples for the next generation of international institutions and perhaps even of international courts, if and when the need for new, specialized courts arises.
I am most grateful for your kind attention. Thank you very much.

# # #
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